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The European Union after the UK-Referendum
Status quo and What's next?



1. The status quo of the European Passports

http://www.cnpd.public.lu/de/dossiers-thematiques/nouvelles-tech- Wikipedia, ©Crown Copyright
communication/passeport-elect/index.html
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1. The status quo of the European Passports
a) The different modes

Mode 1 — Cross-border performance Mode 2 — Application in UK
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b) Freedom of establishment and freedom of services

Following third country exceptions possible:
« Banking: CRD IV, none
« Collective investment management: AIFMD and UCITS V, some
« Portfolio management: MiFID II, some
« Payment services: PSD, none

« Insurance companies: Solvency II, some
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1. The status quo of the European Passports
b) Freedom of establishment and freedom of services

© Deloitte. Brexit impacts on financial services:
Legal UK as a third country and the future of the European passports



a) "State of the play” — The current business model

« An UK authorised entity
« Uses the freedom of establishment and the free movement of services

« Under the European passports
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2. The future of the European Passports

a) "State of the play” — The current business model
Freedom of establishment and freedom of services

FSI FSI ]
Parent Parent Third Country
FSI subsidiary with FSI subsidiary
Branches UK
W / A

C>/ J \ \ / EEA Member State 1
\ \ Cross-border EEA Member State 2

O services EEA Member State 3

EEA Member State 4
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What we would like to achieve:
Keep the situation
« as close to the original situation and

« as simple as possible
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2. The future of the European Passports

b) The “"Brexiters’ dream” = amendment of the current directives, the
EU passport regulations are still applicable

FSI FSI ]
Parent Parent Third Country
FSI subsidiary with FSI subsidiary
Branches UK
W / A

C>/ J \ \ / EEA Member State 1
\ \ Cross-border EEA Member State 2

O services EEA Member State 3

EEA Member State 4
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2. The future of the European Passports
b) The “"Brexiters’ dream”

This was
a dream!
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c) The "plain vanilla” solution, the EU passport regulations do not apply any longer

« Authorised entity in the UK

« Authorised subsidiary of the UK entity with its seat in an EEA Member
State

« Qutsourcing agreement

between the UK and the EEA entity,
where the UK entity acts as an outsourcing provider and
the EEA entity acts as the outsourcing recipient.

The outsourcing services are not subject to authorisation in the
EEA Member State

Brexit impacts on financial services:
UK as a third country and the future of the European passports

12



2. The future of the European Passports
c) The “plain vanilla” solution, the EU passport regulations do not apply any longer

FSI
. . UK
as outsourcing provider
Outsourcing services *
Subsidiary
EEA

as outsourcing FSI

* These services are not subject to

authorisation in the EEA Member State Services
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c) The "plain vanilla” solution, the EU passport regulations do not apply any longer

How to get there?

« “Convert” one branch in the EEA into an authorised subsidiary with its
seat in a EEA Member State

« “Spin-off” the remaining branches from the current head office to the
authorised subsidiary

© Deloitte
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2. The future of the European Passports
c) The "plain vanilla” solution, the EU passport regulations do not apply any longer
Step 1: Set up subsidiary in one EEA Member State; licensed under local, and if
required, ECB regime

1. Select a EEA Member State we want to use as home country to
passport from

— Selection criteria: staff, language, wages, taxes
2. Set up of subsidiary in the Member State

3. Obtain authorisation in the Member State

© Deloitte. Brexit impacts on financial services:
Legal UK as a third country and the future of the European passports

15



2. The future of the European Passports

c) The "plain vanilla” solution
Step 1: Set up subsidiary in one EEA Member State; licensed under local, and if
required, ECB regime

FSI
Parent Third Country

FSI subsidiary with
Branches

DO O O Q

C>/ EEA Member State 1
subil,zcﬁar EEA Member State 2
(FSt Corp EEA) EEA Member State 3

EEA Member State 4
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c) The "plain vanilla” solution, the EU passport regulations do not apply any longer

Step 2: All branches, i.e. specific business units of UK entity are spun-off or
hived down to FSI Corp EEA

Spin-off of all branches from headguarters to newly established subsidiary:

« “Scheme of Arrangement”, which allows the business unit which
encompasses the branch to be transferred to the new FSI Corp EEA

« UK law: partial universal succession hardly possible

— Background: In contrast to German law, the Merger Directive was
transferred one-to-one into British law
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2. The future of the European Passports
c) The "plain vanilla” solution

Step 2: All branches, i.e. specific business units of UK entity are being spun off or

hived down to FSI Corp EEA
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FSI subsidiary with
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Third Country

UK

EEA Member State 1

EEA Member State 2
EEA Member State 3

EEA Member State 4
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2. The future of the European Passports
c) The "plain vanilla” solution

Step 2: All branches, i.e. specific business units of UK entity are being spun off or
hived down to FSI Corp EEA

FSI
Parent Third Country

FSI subsidiary with
Branches UK

C)\ EEA Member State 1
\Q EEAL | EEA Member State 2
\ su_bS|d|a!ry

Qﬁig’rpEEEA)O EEA Member State 3
W\O EEA Member State 4
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2. The future of the European Passports
c) The "plain vanilla” solution
Step 2: Target structure: all business units are part of FSI Corp EEA and now form
branches of FSI Corp EEA

FSI
Parent Third Country

FSI

subsidiary UK

Outsourcing services

EEA subsidiary

Lo > (FSI Corp EEA) EEA Member State 1
with Branches

O O Q Q

d \ EEA Member State 2

O EEA Member State 3

EEA Member State 4
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d) Issues to be tackled

« Freedom of services (FSI - Subsidiary)

« Is the existing licensed subsidiary equivalently licensed?
» Tax issues, e.g. transfer pricing and VAT

 Employment law

» Data protection

» Financial services law — outsourcing regulation

« Corporate law

 Contractual law
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d) Issues to be tackled

Next time: about the prospectuses & the repapering of the documentation
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« Brexit DSR - Deloitte Strategic Response Team
« As well as specialized Legal Brexit Team
» Brexit Navigator:
1. Online Questionnaire (this autumn): First and Quick Risk Assessment
2. Onsite Workshops (= Brexit labs): Client’s Specific Risk Identifier
3. Deep Dive Fact Finding, e.g. Contract Due Diligence, Data Mapping, IP-Asset Inventory

4. Solution Finding: Tax & Legal Risk Assessment, Solution Structure, Solution Implementation
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